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PROPOSAL FOR A DEED OF COMPANY ARRANGEMENT – DOCA TERM SHEET 

Spitfire Corporation Limited (Administrators Appointed) ACN 602 654 964 

Spitfire Asset Management Pty Ltd (Administrators Appointed) ACN 605 492 635 

Spitfire Machines Pty Ltd (Administrators Appointed) ACN 623 642 437 

Spitfire Operations Pty Ltd (Administrators Appointed) ACN 163 452 300 

Unless otherwise defined in this document, capitalised terms have the meaning given to them in 

Schedule 1. 

No. Matter Term

1. Proponent Storm Capital Partners Pty Ltd ACN 605 108 576.

2. Transaction Parties Each DOCA Company, the Administrators and the

Proponent.  

3. Purpose (a) The purpose of this Term Sheet (without limitation) 

is to record the key terms that will be set out in the 

DOCA proposed by the Proponent for the DOCA 

Companies.  

(b) The DOCA will have the effect of: 

(i) maximising the chances of the DOCA 

Companies continuing in existence;  

(ii) enabling Admitted Creditors of the DOCA 

Companies to receive a greater return than 

they would in a winding-up; 

(iii) pooling the Admitted Claims of Admitted 

Creditors of the DOCA Companies to enable 

them to prove against a single fund; 

(iv) restructuring the liabilities of the DOCA 

Companies so as to ensure each DOCA 

Company emerges from deed administration 

with an improved balance sheet, so as to 

maximise the chances of each DOCA Company 

continuing in existence; 

(v) facilitating the issue of new shares in the 

Company to the Proponent pursuant to the 

terms of this Term Sheet; and 

(vi) satisfying in full the Secured Debt of the DOCA 

Companies. 

4. Deed 

Administrators/Trustees of 

Creditors Trust 

(a) The Administrators will be the deed administrators of 

the DOCA (Deed Administrators). 

(b) The Deed Administrators will be the trustees of the 

Creditors' Trust (Trustees). 

5. Powers of the Deed 

Administrator 

From the DOCA Effective Date to the DOCA Termination 

Date, the Deed Administrators will have all the powers that 

the directors of the DOCA Companies had in respect of the 
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DOCA Companies prior to the Appointment Date as well as 

other powers customary for deed administrators to be 

described in the DOCA. 

6. Relevant Date The Appointment Date.

7. DOCA Effective Date The DOCA will be binding and effective on the DOCA 

Effective Date. 

8. Conditions Precedent to 

Implementation 

(a) Implementation of the DOCA will be subject to 

satisfaction of the following conditions:  

(i) the Deed Administrators issue New Shares in 

the Company to the Proponent; 

(ii) immediately following satisfaction of Condition 

Precedent 8(a)(i), the Secured Debt is paid in 

full by the Proponent to the Secured Creditor 

(as the case may be) (Debt Payment);  

(iii) upon receipt of the Debt Payment, the Secured 

Creditor releases in full any Security Interests 

and Claims it has in respect of a DOCA 

Company;  

(iv) the Proponent has had an opportunity to 

inspect the Spitfire Digital Assets to its 

satisfaction; and 

(v) the Proponent is satisfied that the Spitfire 

Digital Assets have not materially changed 

since the Appointment Date (acting 

reasonably), 

(each a Condition Precedent).  

(b) Each Condition Precedent in clauses 8(a)(i), 8(a)(iii), 

8(a)(iv) and 8(a)(v) of this Term Sheet is for the 

benefit of the Proponent and may only be waived by 

the Proponent in writing to the Deed Administrators. 

(c) The Condition Precedent in clause 8(a)(ii) of this 

Term Sheet is for the benefit of the Secured Creditor 

and may only be waived by the Secured Creditor (as 

the case may be) in writing to the Deed 

Administrators. 

9. DOCA Contribution The DOCA contribution is A$4,500,000 (DOCA 

Contribution). 

10. Implementation Date On the Implementation Date, the following steps shall occur 

as soon as practicable in the following order: 

(a) a creditors' trust will be established for the purposes 

of the DOCA, named 'Spitfire Creditors' Trust' 

(Creditors' Trust); 

(b) the Proponent shall pay the DOCA Contribution to the 

Trustees and the Trustees must make such payment 

to the Creditors' Trust; 
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(c) the Claims of all Creditors will be extinguished and 

released to the fullest extent possible in return for 

their entitlement, if any, to receive a distribution 

from the Trust Fund; 

(d) any Claims a DOCA Company has against each of the 

following parties shall be extinguished and released 

to the fullest extent possible:  

(i) Chin Yet Ong;  

(ii) Wayne Johnson;  

(iii) Iglo Logistics (HK) Ltd; and 

(iv) Victoria Harbour Holdings (HK) Limited; 

(e) the Nominated Directors shall be appointed directors 

to each DOCA Company;  

(f) the Outgoing Directors will retire, or be removed by 

the Deed Administrators, as directors of each DOCA 

Company; and 

(g) the DOCA will effectuate and terminate pursuant to 

fulfilment of its purpose and the Deed Administrator 

will file a notice of effectuation of the DOCA in the 

required form with ASIC.  

11. Purpose of Creditors' Trust The purpose of the Creditors' Trust will be to: 

(a) enable certain tasks ordinarily undertaken by the 

Deed Administrator (including, but not limited to, the 

calling and adjudication of the Admitted Claims of 

Admitted Creditors) to be performed by the Trustees 

of the Creditors' Trust; and 

(b) facilitate the early finalisation of the DOCA on the 

Implementation Date.  

12. Trust Fund Contribution (a) The trust fund will comprise the DOCA Contribution 

and the Akambo Chose in Action (including all 

proceeds recovered by the Trustees in respect of the 

Akambo Chose in Action) (Trust Fund). 

(b) The Trust Fund will be held on trust for the payment 

of the Admitted Claims of Admitted Creditors as set 

out in the Trust Deed. 

(c) All Claims of the Admitted Creditors will be 

adjudicated by the Trustee in accordance with clause 

13 of this Term Sheet.  

13. Facilitating the admission to 

proof of Claims under the 

Creditors' Trust 

(a) To facilitate the admission to proof and the 

determination of Admitted Claims, the relevant parts 

of Part 5.6 of the Act and the Rules will apply as 

though each DOCA Company was in liquidation with 

a commencement date of the Relevant Date.  
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(b) For the avoidance of doubt, persons will have the 

right to appeal a rejection of all or part of a proof of 

debt (being a Claim) in accordance with wording to 

be incorporated into the DOCA that is consistent with 

regulation 5.6.54(2) of the Regulations. 

14. Participating Creditors All Creditors will have a right to prove their Claim in the 

DOCA except for Excluded Creditors. 

15. Application of Trust Fund (a) Admitted Creditors will have their Admitted Claims 

pooled and paid from the Trust Fund in the following 

order of priority, with each class of Admitted Creditor 

to be paid in full before any subsequent class is paid, 

or pari passu to the extent that there are insufficient 

funds to pay that class in full (Dividend Payments):

(i) first, the Administrators' Costs; 

(ii) second, the Deed Administrators' Costs; 

(iii) third, the Trustees' Costs; 

(iv) fourth, payment of Employee Entitlements; 

and 

(v) fifth, payment of Admitted Claims of Admitted 

Creditors on a pro rata basis. 

(b) The Dividend Payments effect a pooled entitlement 

for the Admitted Creditors of each DOCA Company. 

(c) For the avoidance of doubt, no distribution will be 

made to the Excluded Creditors. 

16. Distribution of Trust Fund (a) The Trust Fund will be distributed from time to time 

by the Trustees as soon as reasonably practicable 

after the receipt of funds. 

(b) The terms of sections 556, 560 and 561 of the Act 

shall apply as if the references to 'liquidator' were 

references to the 'Trustee' and with such other 

modifications as are necessary to give effect to the 

terms of this Term Sheet. 

(c) Sections 444DA and 444DB of the Act will apply to 

the Creditors' Trust. 

17. Directors The Deed Administrators will have the power to appoint 

directors and remove directors of each DOCA Company, but 

subject to the consent of the Proponent. 

18. Other provisions of the DOCA (a) The Deed Administrators will be obliged to:

(i) give effect to the terms of the DOCA; 

(ii) use their best endeavours to ensure that the 

provisions in clause 17 of this Term Sheet are 

satisfied; and 

(iii) do all acts, matters and things, and sign all 

necessary documents as may be reasonably 
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necessary for the purposes of the DOCA and

the satisfaction of the provisions in clause 13 

of this Term Sheet. 

(b) From the DOCA Effective Date, any officer or member 

of a DOCA Company or any Creditor bound by the 

provisions of the DOCA must not make any 

application to wind up the Company, continue such 

application or commence or continue any 

enforcement process in relation to the property of a 

DOCA Company. 

(c) The following statutory provisions will be 

incorporated in the DOCA: 

(i) the provisions prescribed by section 444A(5) of 

the Act and as contained in Schedule 8A of the 

Regulations; 

(ii) sections 444DA and 444DB of the Act; and  

(iii) Division 75 of the Insolvency Practice Schedule 

(Corporations) and Division 75 of the 

Insolvency Practice Rules (Corporations) 2016 

apply to the DOCA, with such modifications as 

are necessary, to meetings of Creditors held 

pursuant to the DOCA. 

(d) The DOCA will contain other provisions which are 

customary in a DOCA of this nature. 

19. Termination of DOCA The DOCA automatically terminates on the earliest of the 

following events:  

(a) the execution of the notice of termination in clause 

10(g) of this Term Sheet in respect of each DOCA 

Company; 

(b) the Court makes an order terminating the DOCA 

under section 445D of the Act; or 

(c) the Creditors of each DOCA Company pass a 

resolution terminating the DOCA in accordance with 

section 445C(b) and 445CA of the Act. 

20. Remuneration and Costs The Administrators, Deed Administrators and Trustees will 

be entitled to be indemnified out of and will have a lien over 

the Trust Fund for their Costs incurred in the Administration 

Period, Deed Period and Trust Period (as applicable). 

21. Moratorium
Until the DOCA terminates in respect of each DOCA 
Company, during the relevant Deed Period:  

(a) a moratorium upon actions against each DOCA 

Company as outlined in section 444E of the Act will 

apply, and includes a moratorium on any unsecured 

Creditor taking enforcement steps against a DOCA 

Company in respect of any Claim; 
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(b) no shareholder of a DOCA Company may, without the 

prior written consent of the Deed Administrators:  

(i) transfer or deal with any of its shares; or  

(ii) exercise shareholder rights over any relevant 

shares in a manner that is contrary to the 

objects of the DOCA;  

(c) except as required by law, a person is not entitled as 

against the Deed Administrators:  

(i) to obtain possession of the books of a DOCA 

Company; or  

(ii) to claim or enforce a lien on such books, but 

such a lien is not otherwise prejudiced. 

22. Bar to Claims
The DOCA may be pleaded and tendered by any DOCA 

Company and the recipient of any release or covenant as a 

total bar and defence to any legal proceeding brought at 

any time. 

23. Persons bound by DOCA
The DOCA will bind:  

(a) the Transaction Parties; and 

(b) in respect of each DOCA Company, all other persons 

which, pursuant to the Act, are bound by the terms 

of the DOCA. 

24. Governing Law The laws of New South Wales, Australia apply and the 

Transaction Parties submit to the exclusive jurisdiction of 

the courts of that State. 
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SCHEDULE 1 

Defined Terms 

Term Definition

Act means the Corporations Act 2001 (Cth). 

Administration 

Period 

means the period beginning on the Appointment Date and ending on 

the day the Administrator ceases to be administrator of each DOCA 

Company. 

Administrator means each of Katherine Elizabeth Barnet and Damien Mark 

Hodgkinson of Olvera Advisors Pty Ltd, in their capacity as joint and 

several administrators of each DOCA Company. 

Admitted Claim means a Claim against a DOCA Company that is admitted to proof by 

the Administrator, Deed Administrator or Trustee (as applicable). 

Admitted Creditor means a Creditor with an Admitted Claim.

Akambo Chose in 

Action 

means the Claim Spitfire Asset Management Pty Ltd (Administrators 

Appointed) has against Akambo Pty Ltd in respect of a heads of 

agreement dated on or about 3 April 2018  (as set out in clause 7.7.3 

of the Report to Creditors). 

Appointment Date means 7 August 2020.

ASIC means the Australian Securities and Investments Commission.

Claim means a debt payable by, and all claims against, a DOCA Company 

(whether present or future, certain or contingent, ascertained or 

sounding only in damages, expenses, environmental liability, tax, duty, 

liability, loss, obligation, suit, action, demand, cause of action, prayer 

for relief, proceeding, judgment, whether direct or indirect, 

consequential, incidental or economic, known or unknown as at the 

Appointment Date, liquidated or unliquidated), being debts or claims 

any of the circumstances giving rise to which occurred on or before the 

Appointment Date including without limitation: 

(a) a debt or claim arising pursuant to any guarantee or indemnity 

(including contingent claims); 

(b) a debt or claim arising pursuant to any option contract or any 

current or future right to shares, notes or other instruments in 

a DOCA Company; 

(c) subject to section 444D(3) of the Act, a debt or claim of an 

owner or lessor of property; 

(d) subject to section 444D(2) of the Act, a debt or claim of a 

Secured Creditor; and 

(e) all debts or claims provable in a winding up of each DOCA 

Company pursuant to section 553 of the Act. 

Company Spitfire Corporation Limited (Administrators Appointed) ACN 602 654 

964. 

Condition Precedent has the meaning given to that term in clause 8 of this Term Sheet.

Continuing 

Employees 

means Duncan Comrie.

Costs means costs, charges, fees, government charges, taxes and expenses, 

including those incurred in connection with advisers and incurred in 

connection with the performance of the Administrators' or the Deed 

Administrators' or the Trustees' duties, obligations and responsibilities 

under the Act, the DOCA and the Creditors' Trust during the 

Administration Period, Deed Period and Trust Period (as applicable). 
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Creditor means a person who, or entity that, has a Claim against any DOCA 

Company, the circumstances giving rise to which occurred before the 

Relevant Date. 

Creditors' Trust has the meaning given to that term in clause 10 of this Term Sheet.

Debt Payment has the meaning given to that term in clause 8 of this Term Sheet.

Deed Administrators has the meaning given to that term in clause 4 of this Term Sheet.

Deed Period means the period beginning on the DOCA Effective Date and ending on 

the DOCA Termination Date. 

DOCA means a deed of company arrangement executed by the Proponent, 

each DOCA Company and the Deed Administrators in accordance with 

Part 5.3A of the Act. 

DOCA Company means each of: 

(a) the Company;  

(b) Spitfire Asset Management Pty Ltd (Administrators Appointed) 

ACN 605 492 635;  

(c) Spitfire Machines Pty Ltd (Administrators Appointed) ACN 623 

642 437; and 

(d) Spitfire Operations Pty Ltd (Administrators Appointed) ACN 163 

452 300. 

DOCA Contribution has the meaning given to that term in clause 9 of this Term Sheet.

DOCA Effective Date means the date that the DOCA is executed by the Deed Administrator, 

the Proponent and each DOCA Company. 

DOCA Termination 

Date 

means the date on which the DOCA is terminated upon its completion 

in accordance with clause 19 of this Term Sheet. 

Employee has the same meaning as "eligible employee creditor" has in section 9 

of the Act as though the reference to "company" was to each DOCA 

Company. 

Employee 

Entitlement 

means: 

(a) the Admitted Claim of any Employee for, in respect of, or arising 

in connection with any amount that would rank in priority under 

section 556(1) of the Act if the winding-up of a DOCA Company 

had commenced on the Relevant Date;  

(b) includes the Claims of all Employees (including the Continuing 

Employees) for outstanding or unpaid superannuation 

contributions as at the Relevant Date; and 

(c) subject to paragraph (b) above, does not include the accrued 

entitlements of Continuing Employees. 

Excluded Creditors means: 

(a) Creditors with Claims arising from, under or in connection with 

an Intercompany Loan;  

(b) the Proponent in respect of the following amounts:  

(i) $13,750 owed by Spitfire Machines Pty Ltd 

(Administrators Appointed);  

(ii) $28,011.21 owed by the Company;  



9

(c) Storm Family Investment Holdings Pty Ltd (ACN 613 806 438) as 

trustee for the Storm Family Fund in respect of $112,219.19 

owed by the Company; and 

(d) Wayne Johnson in respect of $138,457.20 owed by Spitfire 

Machines Pty Ltd (Administrators Appointed).  

Implementation 

Date 

means the latest of the following dates:

(a) the date on which each Condition Precedent has been satisfied 

or waived; and 

(b) such later date as agreed in writing by the Transaction Parties 

(each acting reasonably). 

Intercompany Loan means a loan between a DOCA Company and any subsidiary of the 

Company. 

New Shares means the number of new shares in the Company, which gives the 

Proponent a total shareholding of at least 85% of the total shares on 

issue in the Company. 

Nominated Directors means individuals to be nominated by the Proponent on or before the 

Implementation Date.  

Outgoing Directors means each of: 

(a) Brian David Thomas; and 

(b) Laurence Michael Milne (in his capacity as director and as 

company secretary of a DOCA Company (as applicable)).  

PPSA means the Personal Property Securities Act 2009 (Cth).

Proponent has the meaning given to that term in clause 1 of this Term Sheet.

Regulations means the Corporations Regulations 2001 (Cth) made under the Act.

Relevant Date has the meaning given to that term in clause 6 of this Term Sheet.

Report to Creditors means the report to creditors issued by Olvera Advisors in respect of 

the DOCA Companies dated 30 September 2020. 

Rules means the Insolvency Practice Rules (Corporations) 2016 (Cth).

Secured Creditor means any Creditor with a Security Interest as at the Appointment Date 

and, for the avoidance of doubt, includes any such Creditor with a Claim 

by way of subrogation. 

Secured Debt means a debt owed by a DOCA Company to a Secured Creditor that is 

secured by a Security Interest. 

Security Interest means any mortgage, chattel mortgage, pledge, lien, charge, 

agreement, set-off or assignment which secures the payment of any 

liability including any security interest for the purposes of the PPSA. 

Source Code means the code of the Merlin and ShareAnalysis platforms. 

Spitfire Digital 

Assets 

means each of the following for a DOCA Company (without limitation):

(a) the Source Code;  

(b) IT infrastructure (including physical and virtual servers);  

(c) operational systems; 

(d) domain names; 

(e) cryptographic information and credentials; 

(f) development environments; 
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(g) documentation for: 

(i) repositories relating to Atlassian, Google Drive and Drop 

Box (if applicable); and 

(ii) the IT systems (including manuals, technical designs and 

operational guides);  

(h) design assets and design system (including logos, fonts, brand 

style guides and UI/UX guides and standards);  

(i) corporate IT systems (including email systems, HR systems and 

file shares); 

(j) asset and data custody agreements (including IP assets of the 

organisation); and 

(k) agreements with Employees, contractors, consultants and other 

third parties. 

Transaction Parties has the meaning given to that term in clause 2 of this Term Sheet.

Trustees has the meaning given to that term in clause 4 of this Term Sheet.

Trust Deed means the deed to be entered into governing the terms of the Creditors' 

Trust. 

Trust Fund has the meaning given to that term in clause 12 of this Term Sheet.

Trust Period means the period from the date the Creditors' Trust is created to the 

date all the funds in the Trust Fund have been distributed by the 

Trustees in accordance with clause 15 of this Term Sheet. 
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Notes: 
 
*Voting at a Meeting, the effect of Insolvency Practice Rules (Corporations) 75-85: 
 
Entitlement to vote at meetings of creditors 
(1) A person other than a creditor (or the creditor’s proxy or attorney) is not entitled to vote at a meeting of creditors. 
(2) Subject to subsections (3), (4) and (5), each creditor is entitled to vote and has one vote. 
(3) A person is not entitled to vote as a creditor at a meeting of creditors unless: 

(a) his or her debt or claim has been admitted wholly or in part by the external administrator; or 
(b) he or she has lodged, with the person presiding at the meeting, or with the person named in the notice convening 

the meeting as the person who may receive particulars of the debt or claim: 
(i) those particulars; or 
(ii) if required—a formal proof of the debt or claim. 

(4) A creditor must not vote in respect of: 
(a) an unliquidated debt; or 
(b) a contingent debt; or 
(c) an unliquidated or a contingent claim; or 
(d) a debt the value of which is not established; 
unless a just estimate of its value has been made. 

(5) A creditor must not vote in respect of a debt or a claim on or secured by a bill of exchange, a promissory note or any other 
negotiable instrument or security held by the creditor unless he or she is willing to do the following: 
(a) treat the liability to him or her on the instrument or security of a person covered by subsection (6) as a security in 

his or her hands;  
(b) estimate its value; 
(c) for the purposes of voting (but not for the purposes of dividend), to deduct it from his or her debt or claim. 

(6)  A person is covered by this subsection if: 
(a) the person’s liability is a debt or a claim on, or secured by, a bill of exchange, a promissory note or any other 

negotiable instrument or security held by the creditor; and 
(b) the person is either liable to the Company directly, or may be liable to the Company on the default of another 

person with respect to the liability; and 
(c) the person is not an insolvent under administration or a person against whom a winding up order is in force.
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